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KAUFMAN DOLOWICH LLP

Iram P. Valentin, Esq. — Bar #010222002
David J. Gittines, Esq. — Bar #021422005
Court Plaza North

25 Main Street, Suite 500

Hackensack, NJ 07601

(201) 488-6655

Attorneys for Defendant John W. Tumelty, Esq. and

The Law Office of John W. Tumelty

DEVON TYLER BARBER,
Plaintiff,

VS.

JOHN W. TUMELTY and THE LAW OFFICE

OF JOHN W. TUMELTY,

Defendant.

TO:  Devon Tyler Barber, Plaintiff Pro Se
325 E. Jimmie Leads Road, Suite 7-333

Galloway, NJ 08205

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: ATLANTIC COUNTY

Docket No: ATL-L-2794-25

Civil Action

NOTICE OF MOTION

TO DISMISS
IN LIEU OF AN ANSWER

PLEASE TAKE NOTICE that, on Friday, December 19, 2025 at 9:00 in the forenoon,

or as soon thereafter as counsel may be heard, Defendants John W. Tumelty, Esq. and The Law

Office of John W. Tumelty (together “Defendants”), shall move before the above-named Court,

at the Atlantic County Courthouse in Atlantic City, NJ, for the dismissal of Plaintiff’s First

Amended Complaint against the Defendants.

PLEASE TAKE FURTHER NOTICE that in support of the foregoing motion,

Defendant shall rely upon the brief and certification with exhibits submitted herewith and upon

the oral argument of counsel.

PLEASE TAKE FURTHER NOTICE that a proposed form of Order is submitted

herewith.
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PLEASE TAKE FURTHER NOTICE that oral argument is hereby requested for this

motion, if opposed.

DED: N/A

Arbitration Date: N/A

Trial Date: N/A
Kaufman Dolowich LLP
Attorneys for Defendant John W. Tumelty, Esq. and
The Law Office of John W. Tumelty
By: /s/ David J. Gittines

DATED: November 24, 2025 IRAM P. VALENTIN

DAVID J. GITTINES
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KAUFMAN DOLOWICH LLP

Iram P. Valentin, Esq. — Bar #010222002

David J. Gittines, Esq. — Bar #021422005

Court Plaza North

25 Main Street, Suite 500

Hackensack, NJ 07601

(201) 488-6655

Attorneys for Defendant John W. Tumelty, Esq. and
The Law Office of John W. Tumelty

DEVON TYLER BARBER, SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: ATLANTIC COUNTY
Plaintiff,
Docket No: ATL-L-2794-25
VS.
Civil Action
JOHN W. TUMELTY and THE LAW OFFICE
OF JOHN W. TUMELTY,

ORDER
Defendant.

This matter having been brought before the Court by motion of Kaufman Dolowich LLP,
attorneys for Defendants John W. Tumelty, Esq. and The Law Office of John W. Tumelty
(together “Defendants”), for the entry of an Order dismissing Plaintiff Devon Tyler Barber’s
(“Plaintiff) First Amended Complaint against them, and the Court having considered the motion
papers and all opposition thereto, and having heard oral argument of counsel; and good cause
having been shown,

IT IS on this day of 2025,

ORDERED that Plaintiff’s First Amended Complaint against the Defendants is hereby

dismissed.

, J.S.C.
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DEVON TYLER BARBER, SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: ATLANTIC COUNTY
Plaintiff,
Docket No: ATL-L-2794-25
VS.
Civil Action
JOHN W. TUMELTY and THE LAW OFFICE
OF JOHN W. TUMELTY,

Defendant.

DEFENDANTS JOHN W. TUMELTY, ESQ. AND THE LAW OFFICE OF
JOHN W. TUMELTY’ S BRIEF IN SUPPORT OF THEIR MOTION TO
DISMISS PLAINTIFF’S COMPLAINT IN LIEU OF AN ANSWER

KAUFMAN DOLOWICH LLP
Court Plaza North

25 Main Street, Suite 500
Hackensack, NJ 07601

(201) 488-6655

Of Counsel and On the Brief
David J. Gittines, Esq. (Attorney No. 02142-2005)
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PRELIMINARY STATEMENT

Defendants John W. Tumelty, Esq. and The law Office of John W. Tumelty (together,
“Defendants’) moves in lieu of an answer to dismiss the First Amended Complaint Plaintiff Devon
Tyler Barber (“Plaintift”) pursuant to R. 4:6-2(e) for failure to state a claim upon which relief may
be granted. Plaintiff has not yet received post-conviction relief for the underlying crime which
serves as the basis for his legal malpractice claims against the Defendants. As such, Plaintiff’s
legal malpractice claims against the Defendants are not ripe and should be dismissed for failure to
state a claim upon which relief may be granted.

Plaintiff asserts claims for legal malpractice, breach of fiduciary duty, fraud, negligent
infliction of emotional distress, and violations of the NJ Consumer Fraud Act in his First Amended
Complaint. (See Plaintiff’s First Amended Complaint at Pg. 9, attached to the Certification of
David J. Gittines, Esq. as Exhibit “A.”) All of the claims relate Defendants’ defense of Plaintift in
the underlying criminal matter during Plaintiff’s 2022 criminal representation in State v. Barber,
Indictment Nos. ATL-22-002292 & 002313. (See id.) All of the claims against the Defendants
sound in legal malpractice. Plaintiff filed a Petition for Post-Conviction Relief with the courts on
October 26, 2025. (See id. at Pg. 23) The Petition for Post-Conviction Relief is attached to
Plaintift’s First Amended Complaint. (See id.)

In a legal malpractice action brought by criminal defendant against his own attorney, the
“defendant has to be exonerated to the point of being able to show some injury caused by the
alleged malpractice whether that relief is dismissal of the charges, acquittal on retrial, conviction
of a lesser included offense or otherwise....” McKnight v. Off of Pub. Def., 197 N.J. 180, 182
(2008) (citations omitted). Although he has filed for post-conviction relief, Plaintift has not yet

received post-conviction relief or been exonerated for the charges in the underlying criminal
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matter. As such, his legal malpractice claims are not ripe and should be dismissed pursuant to R.
4:6-2(e) for failure to state a claim upon which relief may be granted.

STANDARD OF REVIEW

It is well settled that “[a] motion to dismiss a complaint under R. 4:6-2(e) for failure to state
a claim upon which relief can be granted must be evaluated in light of the legal sufficiency of the
facts alleged in the complaint.” Donato v. Moldow, 374 N.J. Super. 475, 482 (App. Div. 2005).
Accordingly, a court must dismiss a plaintiff’s complaint if the complaint fails to articulate a legal
basis entitling plaintiff to relief. Sickles v. Cabot Corp., 379 N.J. Super. 100, 106 (App. Div. 2005).
Essentially, in opposition to a motion to dismiss, a plaintiff must set forth facts that “would
constitute a valid cause of action.” Leon v. Rite Aid Corp., 340 N.J. Super. 462, 472 (App. Div.
2001). Moreover, while legitimate inferences are to be drawn in favor of a plaintiff, a court need
not credit a complaint's bald assertions or legal conclusions when deciding a motion to dismiss.
Novack v. Cities Services Qil Co., 149 N.J. Super. 542, 546 n.1 (L. Div. 1977), aff’d, 159 N.J.
Super. 400 (App. Div.), cert. denied, 78 N.J. 396 (1978). Dismissal is mandated where the factual
allegations are palpably insufficient to support a claim upon which relief can be granted. /d.

Further, in “evaluating a motion to dismiss, courts consider the allegations in the complaint,

exhibits attached to the complaint, matters of public record, and documents that form the basis

of a claim.” Banco Popular N. Am. v. Gandhi, 184 N.J. 161, 183 (2005) (emphasis added). Thus,
the court may consider a document integral to the complaint, even if the document is not referred
to in the complaint, in determining a motion to dismiss. /n re Burlington Coat Factory Sec. Litig.,
114 F.3d 1410, 1426 (3d Cir. 1997). Indeed, “[p]laintiffs cannot prevent a court from looking at

the texts of the documents on which its claim is based by failing to attach or explicitly cite them.’

Id. Thus, the court must determine whether there is support for ‘a cause of action in those
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documents.’” Banco Popular, 184 N.J. at 183, quoting Printing Mart-Morristown v. Sharp Elecs.
Corp., 116 N.J. 739 (1989).

Plaintift’s First Amended Complaint against Defendants is premature because Plaintiff has
failed to have his guilty plea in the underlying criminal action vacated as required before bring his
legal malpractice claims against the Defendants. Accordingly, it is respectfully submitted that
Plaintift’s First Amended Complaint against the Defendants should be dismissed pursuant to R.
4:6-2(e) for failure to state a claim upon which relief may be granted.

LEGAL ARGUMENT

POINT 1

PLAINTIFF’S FAILURE TO HAVE HIS GUILTY PLEA VACATED
PRECLUDES HIS LEGAL MALPRACTICE CLAIMS AGAINST THE
DEFENDANTS.

Plaintiff’s First Amended Complaint alleges that he received ineffective legal
representation from Defendants while represented by him in the underlying criminal matter, State
v. Barber, Indictment Nos. ATL-22-002292 & 002313, which allegedly caused Plaintiff plead
guilty and be subject to an extended detention as a result. Plaintiff asserts claims for legal
malpractice, breach of fiduciary duty, fraud, negligent infliction of emotional distress, and
violations of the NJ Consumer Fraud Act in his First Amended Complaint. Such claims sound in
legal malpractice. It appears that Plaintiff has filed contemporaneously for post-conviction relief
and has not yet receive post-conviction relief or been otherwise exonerated of the underlying
crime. Absent post-conviction relief, Plaintiff’s legal malpractice claims against the Insured are

premature and should be dismissed.

(%)
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“A legal malpractice claim accrues upon a criminal defendant's exoneration, which ‘might
be vacation of a guilty plea and dismissal of the charges, entry of judgment on a lesser offense
after spending substantial time in custody following conviction for a greater offense or any
disposition more beneficial to the criminal defendant than the original judgment.”” Atwell v. Off-
of the Pub. Def., Vernon Estreicher, 2017 WL 6493146, at *4 (D.N.J. Dec. 19, 2017) (quoting
McKnight, 197 N.J. at 182.). “At its core, ripeness works ‘to determine whether a party has brought
an action prematurely ... and counsels’ abstention until such a time as a dispute is sufficiently
concrete to satisfy the constitutional and prudential requirements of the doctrine.”” Plains All Am.
Pipeline L.P. v. Cook, 866 F.3d 534, 539 (3™ Cir. 2017) “Various concerns underpin it, including
whether the parties are in a ‘sufficiently adversarial posture,” whether the facts of the case are
‘sufficiently developed,’ and whether a party is ‘genuinely aggrieved.’” Id.

Indeed, Plaintiff must show more than the mere vacation of the underlying guilty plea. The
Supreme Court points to the three following types of exoneration: “The first is vacation of a guilty
plea and dismissal of the charges™ — vacation of the plea alone falls short. Rogers v. Cape May
Cnty. Off. of Pub. Def., 208 N.J. 414, 425 (2011), (quoting McKnight, supra, 197 N.J. at 189.) The
second requires “entry of judgment on a lesser offense after spending substantial time in custody
following conviction for a greater offense” or “conviction of a lesser included offense.” Id.
“Again, the mere grant of a new trial is insufficient.” /d. The third is “acquittal on retrial,” which
suggests that a grant of a retrial without an actual acquittal will not satisfy the standard. /d.

Here, Plaintiff may have applied for post-conviction relief but he has failed establish that
that his guilty plea has been exonerated as required above, that he obtained dismissal of the
charges, or that there was an entry of a judgment of a lesser offense after spending substantial time

in custody following his conviction of the offense to which he pleaded guilty. As such, Plaintift’s
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instant complaint must be dismissed for lack of ripeness, as no legal malpractice cause of action

has yet accrued.

CONCLUSION

For the reasons set forth above, it is respectfully submitted that all of Plaintiff’s claims
against the Defendants should be dismissed for failure to state a claim upon which relief may be
granted pursuant to R. 4:6-2(e).

Kaufman Dolowich LLP

Attorneys for Defendant John W. Tumelty, Esq. and
The Law Office of John W. Tumelty

By: /s/ David J. Gittines

DATED: November 24, 2025 IRAM P. VALENTIN
DAVID J. GITTINES
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KAUFMAN DOLOWICH LLP

Iram P. Valentin, Esq. — Bar #010222002

David J. Gittines, Esq. — Bar #021422005

Court Plaza North

25 Main Street, Suite 500

Hackensack, NJ 07601

(201) 488-6655

Attorneys for Defendant John W. Tumelty, Esq. and
The Law Office of John W. Tumelty

DEVON TYLER BARBER, SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: ATLANTIC COUNTY
Plaintiff,
Docket No: ATL-L-2794-25
VS.
Civil Action
JOHN W. TUMELTY and THE LAW OFFICE
OF JOHN W. TUMELTY,

CERTIFICATION OF SERVICE
Defendant.

I, David J. Gittines, hereby certify as follows:
1. I am of counsel at the law firm of Kaufman Dolowich LLP.
2. On November 24, 2025, I caused to be eCourts filed the within Notice of Motion,
Brief, Certifications with Exhibits and proposed Order with the above-named Court.
3. One (1) copy of the within motion papers were also sent by eCourts and regular mail to:
Devon Tyler Barber, Plaintiff Pro Se
325 E. Jimmie Leads Road, Suite 7-333
Galloway, NJ 08205
I hereby certify that all of the foregoing statements made by me are true. I am aware that

if any of the foregoing statements made by me are willfully false, I am subject to punishment.

/s/ David J. Gittines
DAVID J. GITTINES

Dated: November 24, 2025
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KAUFMAN DOLOWICH LLP

Iram P. Valentin, Esq. — Bar #010222002

David J. Gittines, Esq. — Bar #021422005

Court Plaza North

25 Main Street, Suite 500

Hackensack, NJ 07601

(201) 488-6655

Attorneys for Defendant John W. Tumelty, Esq. and
The Law Office of John W. Tumelty

DEVON TYLER BARBER, SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: ATLANTIC COUNTY
Plaintiff,
Docket No: ATL-L-2794-25
VS.
Civil Action
JOHN W. TUMELTY and THE LAW OFFICE
OF JOHN W. TUMELTY,

CERTIFICATION OF COUNSEL
Defendant.

I, David J. Gittines, Esq., of full age, hereby certify as follows:
1. I am an attorney at law of the state of New Jersey. I am of counsel with the law firm of
Kaufman Dolowich LLP, attorneys for Defendants John W. Tumelty, Esq. and The Law Office
of John W. Tumelty (together, “Defendants”). I am involved in the defense of this matter and am
fully familiar with the facts herein. I submit this certification in support of Defendants’ Motion to
Dismiss.
2. Attached hereto as Exhibit “A” is a true and correct copy of Plaintiff’s First Amended
Complaint.

I certify that the foregoing statements made by me are true. I am aware that if any of the
foregoing statements made by me are willfully false, then I am subject to punishment by the

Court.
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Dated: November 24 , 2025

Kaufman Dolowich LLP
Attorneys for Defendant John W. Tumelty,
Esq. and The Law Office of John W. Tumelty

By: /s/ David J. Gittines
DAVID J. GITTINES
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EXHIBIT A



ATL-L -002794-25 11/24/2025 9:39:51 PM Pg 1 of 49 Trans ID: LCV20253243392

SUPERIOR COURT OF NEW JERSEY

LAW DIVISION - CIVIL PART, ATLANTIC COUNTY

DEVON TYLER BARBER,

Plaintiff,
V.

JOHN W. TUMELTY and THE LAW OFFICE OF JOHN W. TUMELTY,
Defendants.

Docket No.: ATL-L-002794-25 Team: 102 Judge: Hon. Sarah B. Johnson, J.S.C.

Case Type: Summary Action Jury Demand: Six Jurors Case Status: Active

COVER LETTER - VIA ELECTRONIC FILING (JEDS)
Date: October 30, 2025

Civil Division Manager

Superior Court of New Jersey

Law Division — Civil Part, Atlantic County
1201 Bacharach Boulevard

Atlantic City, New Jersey 08401

Re: Barber v. Tumelty et al. — Docket No. ATL-L-002794-25 (Team 102 — Hon. Sarah B.
Johnson, J.S.C.)

Subject: Filing of First Amended Complaint with Exhibits and Verified Post-Conviction Relief
Petition in Support of Pending Motion to Change Track Assignment (LCV20252946376 —
Returnable Nov. 7, 2025)

Page 1 of 179
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Dear Case Management Staff and Team 102:

Please accept, through the Judiciary Electronic Document Submission System (JEDS), the
enclosed First Amended Complaint with Exhibits A through B-5 and the certified Verified
Post-Conviction Relief (PCR) Petition (EF-3720750, Law Div. Crim. Part — Oct. 26 2025).

Because no Answer has yet been filed, this Amended Complaint is submitted as of right under
N.J. Ct. R. 4:9-1, to clarify and expand Plaintiff’s claims based on newly obtained, certified
evidence contained in the PCR record.

The PCR materials demonstrate in sworn form how Defendant — while serving as a Supreme
Court-certified criminal-trial attorney — failed to provide constitutionally effective
representation after receiving a $5,000 retainer, including failing to seek detention review or bail
relief. These materials are judicially noticeable public records admissible under N.J.R.E.
803(c)(8) and are incorporated by reference in the Amended Complaint as Exhibit A.

This filing is not intended to re-litigate any criminal matter but to document counsel’s
professional negligence and misrepresentation forming the basis of this civil action. Given the
constitutional and factual complexity of these intertwined issues, Plaintiff renews the request for
Track 3 classification under R. 4:5A-2 to allow expert discovery and coordinated record review
under Team 102 supervision.

Please associate this submission with pending Motion Entry LCV20252946376 so that the
Amended Complaint and supporting PCR record are before the Court on the November 7 motion
calendar.

Thank you for your time and professionalism in processing these materials.

Respectfully submitted,

/s/ Devon Tyler Barber

Devon Tyler Barber — Plaintiff Pro Se

325 E. Jimmie Leeds Road, Suite 7-333
Galloway, New Jersey 08205

(609) 665-9350 « Tylerstead@ProtonMail.com

Cc (via email, R. 1:5-2):

John W. Tumelty, Esq. | The Law Office of John W. Tumelty
539 U.S. Route 9 South, Marmora, NJ 08223
jt@johntumeltylaw.com

Page 2 of 179
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SUPERIOR COURT OF NEW JERSEY

LAW DIVISION - CIVIL PART, ATLANTIC COUNTY

DEVON TYLER BARBER,

Plaintiff,
V.

JOHN W. TUMELTY and THE LAW OFFICE OF JOHN W. TUMELTY,
Defendants.

Docket No.: ATL-L-002794-25 Team: 102 Judge: Hon. Sarah B. Johnson, J.S.C.

Case Type: Summary Action Jury Demand: Six Jurors Case Status: Active

FIRST AMENDED COMPLAINT,
TABLE OF EXHIBITS, CERTIFICATION
OF AUTHENTICITY AND CHAIN OF
CUSTODY (EXHIBITS A — B-5), AND

CERTIFICATE OF FILING AND SERVICE

Page 3 of 179
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TABLE OF EXHIBITS

Exhibit

Description

Purpose and Relevance

Verified Post-Conviction
Relief Petition (EF-3720750,

Certified record establishing Plaintiff’s 108-day
confinement and sworn factual basis now

A Law Div. Crim. Part — Oct incorporat@d by refer@nce in this civil action. Serves
26 2025) as authenticated public document under N.J.R.E.
803(c)(8).
2019 Pay Records — Demonstrates continuous lawful employment;
Landry’s Inc. (DBA The includes Landry’s pay stubs (noting SSN error later

B-1 | Palm Atlantic City) and P.F. | corrected by W-2C) and P.F. Chang’s
Chang’s Manager recommendation letter confirming work history and
Recommendation reliability.

Confirms verified earnings from Landry’s Inc. and
IRS Wage & Income P.F. Chang’s, and shows removal from payroll by

B-2 | Transcripts and W-2 Joe’s Painting & Renovations to evade taxes.

Records (2019 —2022) Supports damages, causation, and good-faith
employment record.
NJ Home Improvement Establishes Plaintiff’s professional licensure,

B-3 Contractor License business continuity (Devon’s Home Improvement —
#13VH10808800 and Tillerstead LLC 2025), and correspondence
Business Status Records evidencing inducement to incorporate.
Wage-Dispute Confirms existence of wage-payment dispute

B4 Correspondence and showing the underlying conflict was civil, not
Screenshot from Joe’s criminal, in nature. Supports exculpatory context and
Painting & Renovations mitigation of emotional-distress damages.

The attached Exhibit B-5 is a true and correct
Archived Screenshot of screenshot of the publicly accessible website of the
“Law Office of John W qu Office of John W. Tumelty, captured and
B-5 ) printed by me on October 28", 2025. The page

Tumelty” Public Website (as
viewed Oct. 2025)

displays Defendant’s own descriptions of his
services as a Certified Criminal Trial Attorney and
former prosecutor.

All exhibits are true and correct copies of records in

Plaintiff’s possession or certified public documents,
submitted under N.J.R.E. 803(c)(8) and R. 1:4-4(b).

Page 4 of 179
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SUPERIOR COURT OF NEW JERSEY

LAW DIVISION - CIVIL PART, ATLANTIC COUNTY

DEVON TYLER BARBER,

Plaintiff,
V.

JOHN W. TUMELTY and THE LAW OFFICE OF JOHN W. TUMELTY,

Defendants.

Docket No.: ATL-L-002794-25 Team: 102 Judge: Hon. Sarah B. Johnson, J.S.C.

Case Type: Summary Action Jury Demand: Six Jurors Case Status: Active

CERTIFICATION OF AUTHENTICITY AND CHAIN OF
CUSTODY

(Exhibits A — B-5)

I, Devon Tyler Barber, certify under penalty of perjury pursuant to N.J. Ct. R. 1:4-4(b) and 28
U.S.C. § 1746 that the attached Exhibits A through B-5 are true and correct copies of
documents maintained by me in the ordinary course of business or obtained directly from their
original custodians.

These materials are submitted solely to provide factual background and to demonstrate the
omissions and failures of representation relevant to Counts I through V of the First Amended

Complaint.

Page 5 of 179
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The mobile device containing additional wage-dispute communications was seized and lost at the
time of my arrest, before defense counsel initiated discovery; only the authenticated screenshot
attached as Exhibit B-4 remains in my possession.

The attached Exhibit B-5 is a true and correct screenshot of the publicly accessible website of
the Law Office of John W. Tumelty, captured and printed by me on or about October __, 2025.
The page displays Defendant’s own public descriptions of his services as a Certified Criminal
Trial Attorney and former Prosecutor.

I certify that the foregoing statements are true. If any are willfully false, I am subject to
punishment.

Executed on October 28, 2025, at Hamilton Township, Atlantic County, New Jersey.
Respectfully submitted,

/s/ Devon T. Barber

Devon Tyler Barber — Plaintiff Pro Se

325 E. Jimmie Leeds Road, Suite 7-333

Galloway, New Jersey 08205

(609) 665-9350 « Tylerstead@ProtonMail.com

Page 6 of 179
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SUPERIOR COURT OF NEW JERSEY

LAW DIVISION - CIVIL PART, ATLANTIC COUNTY

DEVON TYLER BARBER,

Plaintiff,
V.

JOHN W. TUMELTY and THE LAW OFFICE OF JOHN W. TUMELTY,

Defendants.

Docket No.: ATL-L-002794-25 Team: 102 Judge: Hon. Sarah B. Johnson, J.S.C.

Case Type: Summary Action Jury Demand: Six Jurors Case Status: Active

CERTIFICATE OF FILING AND SERVICE

I, Devon Tyler Barber, certify under penalty of perjury that on October 28, 2025, I caused to
be filed, through the Judiciary Electronic Document Submission (JEDS) system, the First
Amended Complaint, Table of Exhibits, Certification of Authenticity and Chain of Custody
(Exhibits A — B), and this Certificate of Filing and Service in the above-captioned matter.
Service of the same was made upon Defendant by electronic mail as follows:

John W. Tumelty, Esq.

The Law Office of John W. Tumelty

539 U.S. Route 9 South

Marmora, NJ 08223
Email: jt@johntumeltylaw.com

Page 7 of 179
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Executed on October 28, 2025,

at Hamilton Township, Atlantic County, New Jersey.

Respectfully submitted,

/s/ Devon T. Barber
DEVON TYLER BARBER

Barber, Devon (Tyler)

Plaintiff, pro se

325 E. Jimmie Leeds Road, Suite 7-333
Galloway, New Jersey 08205

(609) 665-9350
Tylerstead@ProtonMail.com

Page 8 of 179
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SUPERIOR COURT OF NEW JERSEY

LAW DIVISION - CIVIL PART, ATLANTIC COUNTY

DEVON TYLER BARBER,

Plaintiff,
2

JOHN W. TUMELTY and THE LAW OFFICE OF JOHN W. TUMELTY,
Defendants.

Docket No.: ATL-L-002794-25 Team: 102 Judge: Hon. Sarah B. Johnson, J.S.C.

Case Type: Summary Action Jury Demand: Six Jurors Case Status: Active

FIRST AMENDED COMPLAINT

PRELIMINARY STATEMENT

1. Plaintiff Devon Tyler Barber (“Plaintiff”), appearing pro se, brings this First Amended

Complaint against Defendant John W. Tumelty and his law office (collectively “Defendant™)
for legal malpractice, breach of fiduciary duty, fraud, negligent infliction of emotional
distress, and violations of the New Jersey Consumer Fraud Act (“CFA”), N.J.S.A. 56:8-1
to -227 (West 2024).

This action seeks redress for Defendant’s dereliction of duty, deception, and breach of trust
during Plaintiff’s 2022 criminal representation in State v. Barber, Indictment Nos. ATL-22-
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002292 & 002313, causing 108 days of unnecessary confinement (July 11 — Oct 26 2022),

economic loss, and lasting psychological and reputational harm.

JURISDICTION AND VENUE

2.

3.

Jurisdiction lies under N.J. Const. art. VI, § 3, 94 and N.J.S.A. 2A:2-3.

Venue is proper in Atlantic County under R. 4:3-2(a)(2).

PARTIES

4.

5.

Plaintiff is a resident of Atlantic County, New Jersey.

Defendant John W. Tumelty is a New Jersey-licensed attorney and principal of The Law
Office of John W. Tumelty, 539 U.S. Route 9 South, Marmora, NJ 08223.

At all relevant times, Defendant held himself out as a “Certified Criminal Trial Attorney”

pursuant to R. 1:39-2(d).

FACTUAL ALLEGATIONS

Following Plaintiff’s arrest in July 2022, he was detained in the Atlantic County Justice
Facility under punitive and degrading conditions. Upon admission, Plaintiff was physically
assaulted by correctional officers after respectfully requesting to make a phone call. He was
then held in the admissions and intake area for a fourteen-day “COVID-protocol™ quarantine,
isolated without religious materials or human contact, and confined in a segregation cell that
did not count toward his forty-five-day in-house sanction period.

During this time, Plaintiff was deprived of access to clergy, sunlight, fresh air, and normal

recreation, with meals served through a slot under constant fluorescent light and no opportunity

for worship, exercise, or basic human contact. After the quarantine period, Plaintiff was

transferred to “I-Block,” a solitary-confinement tier commonly referred to by detainees as “the

hole.” There, Plaintiff remained on a 23-hour-per-day lockdown schedule, permitted only one
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hour of out-of-cell time daily. That hour required him to be handcuffed through the steel door

before being escorted to a small, fenced “recreation cage” containing only a payphone—his sole

means of contacting family or counsel. Each call required personal expense and occurred under
conditions of extreme psychological stress and sensory deprivation.

8. While confined in these conditions, Plaintiff’s initial detention hearing was conducted
remotely by video. Plaintiff does not know the identity of the presiding judge because he was
muted for most of the proceeding, unable to hear or meaningfully participate. The State
appeared through the Prosecutor’s Office, and a public defender—whom Plaintiff had never
met and whose representation had not been authorized by any financial-eligibility
determination—was unilaterally appointed.

That public defender failed to present employment records, tax transcripts, or letters of
community support demonstrating that Plaintiff was a lifelong Atlantic County resident, licensed
New Jersey home-improvement contractor (HIC #13VH10808800), and small-business owner
with established ties to the area. The absence of this information created a false impression that
Plaintiff was transient or a flight risk. As a result, the Court ordered continued pretrial detention,
subjecting Plaintiff to further confinement without the benefit of an adversarial liberty review.

9. Only after that unlawful detention order did Plaintiff’s family retain Defendant John W.
Tumelty, who publicly represented himself as a “Certified Criminal Trial Attorney.”
Defendant visited Plaintiff once at the jail before making his first and only court appearance.
During that visit, Plaintiff explicitly requested that Defendant file a detention-review motion
under R. 3:4A(b)(3), explaining that the prior public-defender proceeding had misrepresented

his background and omitted exculpatory employment documentation.
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Defendant refused, stating that he would instead “speak to the prosecutor about a plea deal.”
Plaintiff reiterated that he sought a renewed detention hearing, not a plea negotiation, and that he
wished to contest the criminalization of what was in fact a civil wage dispute. Defendant
nonetheless made no effort to investigate or act upon that request.

10. Defendant thereafter appeared once in Superior Court but made no motion for release,
detention review, suppression, or dismissal, and undertook no subsequent action to secure
Plaintift’s liberty or investigate the underlying facts. After that single appearance, Defendant
ceased all substantive communication and performed no further services, effectively
abandoning representation despite having accepted a $5,000 retainer paid by Plaintiff’s
family.

No discovery, investigation, or mitigation was ever performed. Defendant failed to meet or
communicate with Plaintiff after that appearance and took no steps to seek release, to challenge
the detention order, or to address Plaintiff’s ongoing confinement in solitary and unsafe
conditions.

11. Defendant failed to investigate exculpatory materials, including employment records, text
messages, and wage-dispute correspondence that would have demonstrated the matter was
civil rather than criminal in nature. He ignored witness statements and failed to preserve
digital evidence in Plaintiff’s possession.

These omissions directly contravened the duties imposed upon counsel under R. 3:4A(b)(3),
as well as the constitutional benchmarks of Strickland v. Washington, 466 U.S. 668 (1984), and
State v. Fritz, 105 N.J. 42 (1987), which require reasonable diligence and advocacy during

pretrial liberty proceedings.
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As a direct result of Defendant’s neglect, Plaintiff remained confined for 108 days—from
July 11 through October 26, 2022—suffering loss of income from contracting work,
forfeiture of business contracts, loss of housing stability, credit harm, reputational injury, and
emotional distress resulting from prolonged solitary confinement and public stigma. Certified
evidence of these losses appears in Plaintiff’s verified Post-Conviction Relief Petition (EF-
3720750, Law Div. Crim. Part, filed Oct. 26, 2025), incorporated herein as Exhibit A.
Defendant publicly advertised himself as a “Certified Criminal Trial Attorney” who could
secure swift release and vigorous defense. Those representations were material and induced
Plaintiff’s family to retain him and pay a $5,000 retainer in reliance upon his claimed
expertise and promises of immediate advocacy.

The retainer was a consumer purchase of legal services for personal use and therefore
qualifies as “merchandise” under the New Jersey Consumer Fraud Act (“CFA”). See
N.J.S.A. 56:8-1(c); Gupta v. Asha Enters., 422 N.J. Super. 136 (App. Div. 2011).
Defendant’s acceptance of payment followed by inaction and misrepresentation constitutes
an “unconscionable commercial practice” and false promise in violation of N.J.S.A. 56:8-2.
See Cox v. Sears Roebuck & Co., 138 N.J. 2 (1994); Bosland v. Warnock Dodge, Inc., 396
N.J. Super. 267 (App. Div. 2007).*

Although Defendant may claim that the CFA does not apply to attorneys, he acted in a
commercial capacity by marketing his services to the general public, using consumer-facing
advertising, and entering into a fee-for-service arrangement with a lay client seeking release
from detention. The professional-services exemption does not bar relief where
misrepresentation, deception, or false advertising occurs. See Blatterfein v. Larken Assocs.,

323 N.J. Super. 167 (App. Div. 1999).*
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16. Defendant’s actions also constituted willful breach of fiduciary duty, professional
abandonment, and constructive fraud under Sommer v. Kridel, 74 N.J. 446 (1977), and
Gilbert v. Stewart, 247 N.J. 421 (2021). His conduct violated the ethical and fiduciary
obligations owed to a detained client whose liberty interests depended entirely on counsel’s
diligence.

17. Plaintiff has filed an Application to Proceed /n Forma Pauperis and awaits judicial review.
Formal issuance and service of a Summons are deferred pending IFP approval. Defendant,
however, has been placed on notice of this action and all related filings via JEDS notification
and certified mail service of Plaintiff’s PCR record. Plaintiff reserves all rights regarding
service, timeliness, and procedural compliance under R. 4:4-1 and R. 1:5-6.

COUNT I - LEGAL MALPRACTICE

18. Plaintiff re-alleges and incorporates by reference paragraphs 1 through 17 as though fully set
forth herein.

19. Defendant owed Plaintiff a duty to exercise the reasonable care, skill, and diligence
ordinarily exercised by attorneys engaged in criminal defense practice in New Jersey. This
duty included: timely filing motions required by R. 3:4A(b)(3); communicating with the
client; investigating exculpatory evidence; and taking all reasonable steps to secure the
client’s liberty and protect his constitutional rights. See Sommer v. Kridel, 74 N.J. 446
(1977); Conklin v. Hannoch Weisman, 145 N.J. 395 (1996); Gilbert v. Stewart, 247 N.J. 421
(2021).

20. Defendant breached that duty by:

a. Failing to file a detention-review motion or any other pleading to secure Plaintift’s

release despite explicit request;
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b. Neglecting to investigate exculpatory evidence and witness statements demonstrating
the matter was civil rather than criminal;

c. Refusing to communicate substantively after accepting payment, thereby abandoning
the representation; and

d. Engaging in conduct inconsistent with the professional-responsibility standards set
forth in R.P.C. 1.1, 1.3, and 1.4.

21. Defendant’s breaches were the direct and proximate cause of Plaintiff’s prolonged and
unlawful confinement, loss of income, destruction of business relationships, emotional
trauma, and reputational harm. The injuries were foreseeable and flowed naturally from
Defendant’s failure to act with the competence and diligence required of counsel representing

an incarcerated client. See Baxt v. Liloia, 155 N.J. 190 (1998); Fritz, 105 N.J. at 52.

COUNT I - BREACH OF FIDUCIARY DUTY

22. Plaintiff re-alleges and incorporates by reference paragraphs 1 through 21 as though fully set forth
herein.

23. Defendant owed Plaintiff a fiduciary duty of loyalty, honesty, and zealous representation, arising
from their attorney—client relationship. This duty required Defendant to act solely in Plaintiff’s best
interests, to provide candid advice, to communicate promptly and truthfully, and to avoid any action
placing Defendant’s convenience or financial interest above Plaintiff’s liberty. See Baxt v. Liloia, 155
N.J. 190 (1998); In re Siegel, 133 N.J. 162 (1993); Gilbert v. Stewart, 247 N.J. 421 (2021).*

24. Defendant breached this fiduciary duty by:

a. Ignoring Plaintiff’s explicit instruction to file a detention-review motion and instead pursuing

a plea negotiation contrary to Plaintiff’s stated objectives;
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b. Withholding material information about case progress and failing to maintain reasonable
communication, in violation of R.P.C. 1.4;

¢. Abandoning Plaintiff’s defense immediately after receiving payment, thereby exploiting
Plaintiff’s vulnerable custodial position for Defendant’s financial benefit; and

d. Failing to act with undivided loyalty during a period when Plaintiff’s liberty and livelihood
depended entirely upon counsel’s diligence.

25. By disregarding Plaintiff’s explicit instruction to challenge the detention order and by instead seeking
to dispose of the matter through a plea, Defendant placed his own professional convenience and
anticipated fee collection above Plaintiff’s constitutional right to liberty and due process.

26. Such conduct constitutes constructive fraud and self-dealing, violating the attorney’s fiduciary
obligation of utmost good faith. A fiduciary breach does not require intent to deceive; it is sufficient
that Defendant’s actions betrayed Plaintiff’s trust and subverted the purpose for which he was
retained. See Snyder v. Baumecker, 708 F. Supp. 1451 (D.N.J. 1989); In re Noonan, 102 N.J. 157
(1986).*

27. As a direct and foreseeable result, Plaintiff suffered 108 days of continued confinement, the collapse
of his contracting business, and substantial emotional and reputational harm. Defendant’s failure to

act with loyalty and candor caused irreparable injury to Plaintiff’s personal and professional standing.

COUNT III - FRAUD AND DECEIT

28. Plaintiff re-alleges and incorporates by reference paragraphs 1 through 27 as though fully set forth
herein.

29. Before and during representation, Defendant affirmatively represented—both through his website,
marketing materials, and direct statements—that he would “secure release and defend the case

aggressively” as a Certified Criminal Trial Attorney capable of obtaining swift detention relief.
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Defendant made these representations knowing them to be false, or with reckless disregard for their

truth, intending that Plaintiff and his family rely upon them in deciding to pay a $5,000 retainer.

Defendant’s representations were material because Plaintiff’s family retained Defendant specifically

to obtain immediate release from confinement. In reliance upon those promises of action and

professional competence, Plaintiff and his family entered into the attorney-client agreement,

foregoing alternative counsel and legal remedies.

After accepting payment, Defendant concealed material facts—including his refusal to file a

detention-review motion and his decision to pursue a plea contrary to Plaintiff’s instructions. He

failed to disclose that he had taken no steps to investigate or act on Plaintiff’s case. Such intentional

silence and omissions constitute fraudulent concealment and deception under New Jersey law. See

Jewish Ctr. of Sussex Cty. v. Whale, 86 N.J. 619 (1981); Gennari v. Weichert Co. Realtors, 148 N.J.

582 (1997).*

Defendant’s conduct thus satisfies each element of common-law fraud:

a.

A material misrepresentation or omission of fact;
Knowledge of falsity or reckless disregard for truth;
Intent that Plaintiff rely;

Reasonable reliance by Plaintiff and his family; and

Resulting pecuniary and personal injury. See Banco Popular N. Am. v. Gandi, 184 N.J. 161

(2005).*

Alternatively, and at minimum, Defendant’s conduct constitutes negligent misrepresentation, as he

held himself out as a qualified criminal-defense expert yet failed to exercise the ordinary skill and

care of a reasonable attorney in providing the services promised.

Plaintiff reasonably relied upon Defendant’s representations and omissions and, as a direct and

proximate result, suffered economic loss, continued incarceration, damage to credit and reputation,

and severe emotional distress.
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COUNT IV - VIOLATION OF THE NEW JERSEY CONSUMER FRAUD ACT

35. Plaintiff re-alleges and incorporates by reference paragraphs 1 through 34 as though fully set forth

herein.

36. Defendant’s false advertising, deceptive representations, failure to perform promised services,

and concealment of material facts constitute “unlawful practices” within the meaning of N.J.S.A.
56:8-2.
Specifically, Defendant:
a. Marketed himself to the public as a “Certified Criminal Trial Attorney” offering aggressive
representation and immediate release results;
b. Accepted a $5,000 retainer on those assurances while knowing he would not file a detention-
review motion or undertake any meaningful defense; and
c. Concealed his inaction and abandonment from Plaintiff, depriving Plaintiff of the very
service purchased.
Such conduct constitutes both an affirmative misrepresentation and an unconscionable
commercial practice under the Act. See Cox v. Sears Roebuck & Co., 138 N.J. 2 (1994);

Gennari v. Weichert Co. Realtors, 148 N.J. 582 (1997).

37. Plaintiff is a consumer within the meaning of the Act because the retainer was a personal purchase of

38.

professional services for non-business use. See Gupta v. Asha Enters., 422 N.J. Super. 136 (App. Div.
2011).* The $5,000 payment, and the resulting losses of wages, housing, credit standing, and business
income, constitute an ascertainable loss directly caused by Defendant’s unlawful acts and omissions.
See Thiedemann v. Mercedes-Benz USA, LLC, 183 N.J. 234 (2005).

A true and correct copy of Defendant’s publicly accessible website, captured on October 28", 2025
and filed herewith as Exhibit B-5, depicts Defendant’s advertising as a Certified Criminal Trial
Attorney and former prosecutor, offering aggressive representation to prospective clients. This

consumer-facing marketing forms part of the representations alleged under this Count.
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39. Because Defendant’s conduct was intentional, egregious, and designed to induce reliance from a
vulnerable, detained consumer, Plaintiff is entitled to statutory remedies including treble damages,
reasonable attorney’s fees, and costs of suit pursuant to N.J.S.A. 56:8-19.

40. Any defense invoking a so-called “professional-services exemption” under the CFA is inapplicable
here. That exemption does not shield an attorney who, as here, engages in commercial marketing,
solicitation, and false promises to the public regarding the quality and results of services offered.
See Blatterfein v. Larken Assocs., 323 N.J. Super. 167 (App. Div. 1999); Daaleman v. Elizabethtown
Gas Co., 77 N.J. 267 (1978).* Defendant’s conduct occurred in a business-consumer transaction,
not within the protected realm of discretionary professional judgment.

41. Plaintiff therefore seeks all statutory relief available under the Consumer Fraud Act, including treble

compensatory damages, prejudgment interest, costs, and attorney’s fees, as justice and equity require.

COUNT V — NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS

42. Plaintiff re-alleges and incorporates by reference paragraphs 1 through 40 as though fully set forth
herein.

43. Defendant owed Plaintiff a duty to act with reasonable care, diligence, and sensitivity to the
foreseeable emotional consequences of his representation, particularly given Plaintiff’s custodial
status and complete dependency on counsel for liberty, safety, and communication with the outside
world. See Strachan v. JFK Mem’l Hosp., 109 N.J. 523 (1988); Decker v. Prudential Ins. Co. of Am.,
125 N.J. 349 (1991).*

44. Defendant breached that duty by abandoning Plaintiff during confinement, disregarding repeated
pleas for assistance, and refusing to file the detention-review motion specifically requested.
Defendant knew or should have known that such neglect would cause Plaintiff acute distress,

humiliation, and despair while isolated in solitary conditions.
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As a direct and foreseeable result, Plaintiff experienced severe emotional distress, including anxiety,
insomnia, humiliation from wrongful detention, fear for personal safety, feelings of betrayal by
trusted counsel, and loss of confidence in the justice system. These injuries were the natural and
proximate consequence of Defendant’s negligent disregard for Plaintiff’s rights and welfare. See
Buckley v. Trenton Sav. Fund Soc’y, 111 N.J. 355 (1988).*

Plaintiff’s emotional suffering was genuine, substantial, and supported by contemporaneous
confinement records and sworn certification in the incorporated Post-Conviction Relief Petition (EF-
3720750). Defendant’s conduct would foreseeably cause a reasonable person in Plaintiff’s position to
suffer profound emotional trauma.

Accordingly, Plaintiff seeks compensatory damages for emotional anguish, humiliation, and mental

suffering proximately caused by Defendant’s negligent acts and omissions.

DAMAGES AND RELIEF REQUESTED

48.

49.

50.

51.

Plaintiff re-alleges and incorporates by reference all preceding paragraphs as though fully set forth
herein.

As a direct and proximate result of Defendant’s negligence, fiduciary breach, fraud, and statutory
violations, Plaintiff suffered substantial injuries including wrongful loss of liberty, emotional anguish,
loss of income and business opportunities, housing instability, credit impairment, reputational harm,
and continuing psychological distress.

Defendant’s conduct was willful, wanton, and in reckless disregard of Plaintiff’s constitutional and
contractual rights, warranting punitive and exemplary damages to deter similar misconduct toward
vulnerable, detained clients. See Nappe v. Anschelewitz, Barr, Ansell & Bonello, 97 N.J. 37 (1984).*
Under the New Jersey Consumer Fraud Act, N.J.S.A. 56:8-19, Plaintiff is further entitled to treble
compensatory damages, reasonable attorney’s fees, and costs of suit, because Defendant’s false

representations and abandonment constituted intentional and unconscionable commercial practices.
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52. Plaintiff’s verified Post-Conviction Relief Petition (EF-3720750, Law Div. Crim. Part, Oct. 26 2025)
provides certified proof of incarceration duration, economic losses, and related emotional harm, all
incorporated herein by reference as Exhibit A.

53. Accordingly, Plaintiff respectfully demands judgment against Defendant, jointly and severally, as
follows:

a. Compensatory damages for 108 days of wrongful incarceration, lost wages, business
contracts, housing, and credit opportunities;

b. Treble damages under the Consumer Fraud Act;

c. Punitive damages for willful and wanton misconduct;

d. Costs of suit, prejudgment interest, and reasonable fees as authorized by law; and

e. Such further relief as law, equity, and justice may require to restore Plaintiff’s position

and deter similar future harm.

RESERVATION OF RIGHTS

54. Plaintiff expressly reserves the right, pursuant to R. 4:9-1 and R. 4:17-7, to amend this
pleading as justice requires, including to assert additional causes of action such as unjust
enrichment, constructive fraud, negligent supervision, or violations of related
professional-conduct duties, should further facts or evidence be disclosed through
discovery or court proceedings.

This reservation is made to preserve all equitable and legal remedies available under
New Jersey law and to ensure full adjudication of the rights and liabilities of the parties.

JURY DEMAND

55. Plaintiff demands a trial by jury of six jurors on all issues so triable as of right under N.J.

Const. art. [, 9, and R. 1:8-2(a).
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CERTIFICATION OF NO OTHER ACTIONS

56. Pursuant to R. 4:5-1(b)(2), Plaintiff certifies that this matter is not the subject of any other
pending action or arbitration proceeding, except:
a. Plaintiff’s verified Post-Conviction Relief proceeding, State v. Barber, Docket Nos.
ATL-22-002292 / ATL-22-002313 (PCR No. EF-3720750, Law Div. Crim. Part, filed

Oct. 26, 2025); and

b. The related appeals presently pending in the Superior Court of New Jersey, Appellate
Division, under Docket Nos. A-000308-25 and A-000313-25, which arise from the
same underlying criminal matters forming part of the factual background of this
complaint.

Plaintiff is not aware of any other party who should be joined in this action at this time.
CERTIFICATION PURSUANT TO R. 1:4-4(b) AND 28 U.S.C. § 1746

I, Devon Tyler Barber, certify under penalty of perjury that the foregoing statements made by
me are true to the best of my knowledge, information, and belief. If any of the foregoing
statements are willfully false, I am subject to punishment.

Executed on October 28", 2025 at Hamilton Township, Atlantic County, New Jersey.
Respectfully submitted,

/s/ Devon T. Barber

DEVON TYLER BARBER

Barber, Devon (Tyler)

Plaintift, pro se

325 E. Jimmie Leeds Road, Suite 7-333
Galloway, New Jersey 08205

(609) 665-9350
Tylerstead@ProtonMail.com
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SUPERIOR COURT OF NEW JERSEY

LAW DIVISION - CIVIL PART, ATLANTIC COUNTY

DEVON TYLER BARBER,

Plaintiff,
V.

JOHN W. TUMELTY and THE LAW OFFICE OF JOHN W. TUMELTY,

Defendants.

Docket No.: ATL-L-002794-25 Team: 102 Judge: Hon. Sarah B. Johnson, J.S.C.

Case Type: Summary Action Jury Demand: Six Jurors Case Status: Active

EXHIBIT A

Verified Post-Conviction Relief Petition

(EF-3720750, Superior Court of New Jersey, Law Division — Criminal Part, filed Oct. 26
2025)

Authenticated public record incorporated by reference in the First Amended Complaint
(Counts I-V).
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SUPERIOR COURT OF NEW JERSEY

LAW DIVISION - CIVIL PART, ATLANTIC COUNTY

DEVON TYLER BARBER,

Plaintiff,
V.

JOHN W. TUMELTY and THE LAW OFFICE OF JOHN W. TUMELTY,

Defendants.

Docket No.: ATL-L-002794-25 Team: 102 Judge: Hon. Sarah B. Johnson, J.S.C.

Case Type: Summary Action Jury Demand: Six Jurors Case Status: Active

EXHIBIT B-1

2019 Pay Records — Landry’s Inc. (DBA The Palm Atlantic City) and Manager
Recommendation from P.F. Chang’s

Employment documentation establishing Plaintiff’s lawful income history and good-faith
work record (noting SSN error later corrected by Form W-2C).
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SUPERIOR COURT OF NEW JERSEY

LAW DIVISION - CIVIL PART, ATLANTIC COUNTY

DEVON TYLER BARBER,

Plaintiff,
V.

JOHN W. TUMELTY and THE LAW OFFICE OF JOHN W. TUMELTY,

Defendants.

Docket No.: ATL-L-002794-25 Team: 102 Judge: Hon. Sarah B. Johnson, J.S.C.

Case Type: Summary Action Jury Demand: Six Jurors Case Status: Active

EXHIBIT B-2

IRS Wage & Income Transcripts and W-2 Records (2019 —2022)
Certified IRS transcripts showing verified earnings from Landry’s Inc. and P.F. Chang’s,
and supporting evidence of removal from payroll by Joe’s Painting & Renovations.
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